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LYNCH, Grcuit Judge. This case presents an issue
of first inpression: whether state post-conviction review
proceedi ngs nust conply with certain procedures under the
Confrontation and Due Process clauses of the United States
Constitution. Petitioner Steven Cken was sentenced in Maine to
life inprisonnent for murdering a Maine worman. He was
sentenced to death in Maryland for nmurdering a wonan there
(and was al so convicted and sentenced to life inprisonnment for
mur deri ng anot her wonman there). In inposing the death
sentence on himin Maryland, the jury was told that he had
been convicted of nurder in Maine and sentenced to life
i mprisonnment for that crine.

Thi s case concerns one step in an apparent effort by
ken to undo the Maine nurder conviction. The Miine courts
rejected his direct appeal of the conviction, and later his
post-convi ction attack which argued that he had been deni ed
ef fective assistance of counsel when he entered his A ford
plea to the Maine nmurder charge. Cken argued he had been told
by his counsel that his Maine plea could not be used in
Maryl and. Cken then filed a federal habeas corpus petition.
The essence of his argunment is that his constitutional rights
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wer e abridged during the post-conviction proceedings in the
Mai ne courts when, inprisoned in Maryland, he was not brought
back to Maine to be physically present to confront his forner
| awyer on the ineffective assistance issue, and because the
ot her procedures used by Maine to protect his rights were
i nadequat e.

Federal habeas review of state proceedings is
narrow, particularly in the aftermath of the Antiterrori sm and
Effective Death Penalty Act ("AEDPA").! The district court
deni ed his habeas petition. W affirmthat decision. G ven
that this case involves a man's life, we choose to affirm not
for reasons having to do with the narrowness of federal habeas

revi ew, but because we believe that Cken's constitutional

! See Pub. L. No. 104-132, 110 Stat. 1214 (1996)

(anmending 28 U.S.C. 88 2244, 2253-55 and adding 88 2261-66).
Fol | owi ng the enactment of AEDPA, "[a]n application for a wit
of habeas corpus on behalf of a person in custody pursuant to
the judgnent of a State court shall not be granted with respect
to any claimthat was adjudicated on the nerits in State court
proceedi ngs unl ess the adjudi cation of the claim-- (1) resulted
in a decision that was contrary to, or involved an unreasonabl e
application of, clearly established Federal |aw, as determ ned
by the Suprene Court of the United States; or (2) resulted in a
deci si on that was based on an unreasonabl e determ nati on of the
facts in light of the evidence presented in the State court
proceeding." 28 U S.C. 8§ 2254(d).
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rights were not violated at all. Accordingly, there is no
basis for federal habeas relief.

The question before us is not whether the Mine
state court was required to grant Cken an evidentiary hearing
on his petition for post-conviction relief. The state court
did so. It is also not whether the state court was required
to permt Cken to testify as part of the evidentiary hearing.
The state court did that as well. Rather, the question is
whet her the Constitution conpelled the state court to have
Cken physically present in post-conviction proceedings: (1)
during the exam nation of one of Cken's two forner attorneys,
whose assi stance Oken was chal |l enging as ineffective, when
Cken was given the transcript of that testinony and consul t ed
with his new counsel before the [ater cross-exam nation of
that fornmer attorney, and (2) to hear Cken's own testinony in
person rather than by deposition testinony.

We hold there was no such constitutiona
requirenent. This is so even though the state post-conviction
proceedi ng was the first occasion and opportunity for Cken to
“confront" the witness, Cken's fornmer attorney. In this post-
conviction context, we think the question turns on the due
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process test of fundanental fairness, and the procedures used
in the Mai ne post-conviction proceeding were fundanental |y
fair.

l.

Steven ken sexually assaulted, tortured, and then
murdered Dawn Garvin in Baltinore County, Maryland on Novenber
1, 1987. He sexually assaulted and nurdered his sister-in-
law, Patricia Hirt, also in Baltinore County, about two weeks
| ater. Oken then traveled north to Kittery, ©Mine, where, on
t he evening of Novenber 16, 1987, he killed Lori Ward, a clerk
at a notel where he had stopped. en was taken into custody
in Freeport, Maine, on the day after the Ward nmurder and
charged with nmurder, arned robbery, and theft. Oken was |ater
charged by the Maryland authorities with the two Baltinore
County mnmurders. Cken retained Baltinore attorney Benjamn
Lipsitz to represent himon the Maryl and and M ne char ges,
and al so retained Portland, Maine attorney R chard Enerson to
represent himon the M ne charges.

On April 21, 1989, Cken entered a conditional plea

of guilty, pursuant to North Carolina v. Aford, 400 U S 25

(1970), to all of the Maine charges. At that tinme, two nurder
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charges were pendi ng agai nst Cken in Maryland. After his
condi tional plea? on the Mai ne charges was accepted, Cken was
sentenced to concurrent terns of life inprisonnent on the

Mai ne nurder charge, twenty years on the robbery charge, and
five years on the theft charge. Cken then appeal ed the deni al
of his notion to suppress evidence obtained during a
warrant| ess search of Cken's Kittery hotel room That appea

was denied, see State v. ken, 569 A 2d 1218, 1221 (Me. 1990),

and the Iife sentence was also affirmed.® GCken was

represented throughout the Maine crimnal proceeding by

Li psitz and Enmerson, and Enerson continued to represent Oken

in his direct appeal of the denial of the suppression notion.
In Cctober 1989, the Governors of Maine and Maryl and

agreed to return Cken to Maryland to stand trial on the

Maryl and charges, notw thstanding the Interstate Agreenent on

Detainers ("IAD'"). ken was tried on the first Mryl and

mur der charge and found guilty.* During the penalty phase of

2 The condi tional plea all owed Cken to appeal the denial of his

suppressi on notion.

3 Mai ne does not have the death penalty.

4 Oken was al so convicted of first degree sexual assault,

burgl ary, and use of a handgun during a violent crinme. He was
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this proceeding, the jury, which had been informed of the

Mai ne sentence, sentenced Cken to death. Cken pled guilty to
t he second Maryl and nurder charge and was sentenced to life

i mprisonnment for that crime. H's Maryland appeal s were
unsuccessful. See Cken v. State, 612 A 2d 258 (M. 1992),

cert. denied, 507 U S. 931 (1993). Cken was represented

t hr oughout these Maryl and proceedi ngs by Lipsitz.

In 1991, while incarcerated in Maryland, Cken sought
post-conviction relief fromthe Miine conviction in Mine
Superior Court. Cken alleged that he had received ineffective
assi stance of counsel fromLipsitz and Enerson in that these
attorneys assured himthat entering an Alford plea to the
Mai ne charges woul d insulate himfroma death sentence in
Maryl and since, under the | AD, any sentence inposed in Mine
nmust be served before execution of a Maryland sentence. Cken
also clainmed that his attorneys advised himthat by entering
such a plea, the conviction could not be considered during any
Maryl and proceedings, either at trial or during sentencing.

Additionally, Cken alleged that his counsel advised himthat

acquitted of robbery.



t he maxi mum sentence he would receive for his Alford plea
woul d be sixty years. Cken further clainmed that had he known

t hat these assurances were inaccurate, he would not have given
up his right to a jury trial in Miaine by entering a pl ea.

Cken was represented by court-appoi nted counsel different from
the attorneys who had represented himpreviously in the Mine
crim nal proceedings.

In 1993, Cken noved in the Mii ne post-conviction
proceedings for a wit of habeas corpus ad testificandum
directing that he be transported from Maryl and to Miine for
t he post-conviction hearing. The court declined to issue the
wit,> but did authorize depositions of Cken and others in
Maryl and. Cken and Lipsitz, the Maryland attorney who
represented himin Maine, were deposed in Maryland on June 23,
1993. Cken was present and represented by counsel during

Lipsitz's deposition. Lipsitz was al so present at (ken's

5 At the tinme, Cken was under the | egal and physi cal cust ody
of the State of Maryland. Inhis brief tothis court, Oken does not
i ndi cat e the source of authority that woul d have enpower ed t he Mai ne
post-conviction court to order that Oken be produced at the hearing.
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deposition. ken's father, nother, and sister were al so
deposed in Maryland, but not in Cken's presence.®

In June 1995, the court denied Cken's renewed notion
seeking a wit of habeas corpus ad testificandum An
evidentiary hearing was held in Maine in (ken's absence, and
over his objection, on June 7, 1995. (Cken was represented by
counsel at the hearing, and the court ordered that a
transcript of the hearing be prepared. At the hearing, the
court heard testinmony fromthree w tnesses: the Miine attorney
(Enmerson) who represented Cken when he entered the Aford
pl ea; Dr. Susan Ri ghthand of the Mine Forensic Service; and
Cken's nother. Transcripts of the depositions of Cken, his
sister, and his Maryland attorney (Lipsitz) were admtted into
evidence, as were the affidavits of Thomas Sanders, another
Maryl and attorney, and Dr. Henry Payson, a psychiatric expert
retai ned by Cken.

After traveling to Maryland to consult with Cken,
Cken's post-conviction attorney recalled Enerson for further

cCross-examnation at a second hearing on April 2, 1996. This

6 Oken' s not her and si st er had been present when Cken di scussed
with his attorneys the possibility of enteringaguilty pleatothe
Mai ne char ges.
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hearing was also held in Cken's absence and over his
objection. Again, a transcript was nade of the hearing.
After reviewing the transcripts and evidence with his post-
convi ction attorney, Cken was deposed again in Maryland on
June 17, 1996. Cken's counsel and Cken personally then
submtted a second round of briefs and other materials to the
court .

The superior court denied the petition July 15,
1997. First, characterizing Cken's forner Maine attorney as a
"“credi ble, conpetent, and conpelling witness to the events
surroundi ng Cken's plea,"” the court found that Cken's forner
attorneys did not guarantee Cken that he woul d serve his
entire sentence in Maine before being returned to Maryl and.
The court also found that Cken was infornmed of the risk that
the I AD woul d be circunvented by an executive agreenent, thus
allowng Cken to be returned to Maryland for trial and
execution of any sentence inposed after trial. Second, the
court rejected Cken's allegation that his attorneys ever
advised himthat his Alford plea to the Maine charges could
not be considered in any subsequent Maryl and proceedi ngs,
either at trial or sentencing. Rather, the court found that
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the advice to enter an Alford plea was a legitimate attenpt to
m nimze the inpact of a Maine conviction on subsequent
proceedings in Maryland. Third, the court did not find
credi ble Cken's contention that his counsel had prom sed him
that he woul d receive a sentence in Maine not exceedi ng sixty
years. Moreover, the court concluded that Cken woul d not have
insisted on going to trial in the absence of the alleged
erroneous advi ce from counsel

Cken then filed a notice of appeal in the Mine
Suprenme Judicial Court ("SJC'). The SJC granted a certificate
of probable cause permtting Cken to proceed with an appeal on
the sole issue of his right to be present at the post-
conviction evidentiary hearing. In denying Cken's appeal, the
SJC assuned arguendo that the Confrontation O ause of the
Si xth Arendnent applied to a post-conviction review proceedi ng
but concl uded that Cken's Sixth Amendnent rights were not
violated since, inter alia, he was permtted to consult with
his attorney, to review the hearing transcripts of the
W tnesses in Maine, and, through counsel, to recall and
further cross-exam ne those wtnesses. See Cken v. State, 716
A . 2d 1007, 1010-11 (Me. 1998). The court also held that
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ken's rights under the Due Process C ause were not viol ated
since the procedures used in the post-conviction hearing were
fundanentally fair. 1d. at 1011.” Cken's petition for wit
of certiorari was denied by the United States Suprene Court.

See ken v. Maine, 525 U S. 1004 (1998).¢%

Cken, appearing pro se, filed this petition for wit
of habeas corpus in the United States District Court for the
District of Miine on Septenber 24, 1998. The petition was
referred to a magi strate judge who, on March 17, 1999, issued

a deci sion recomendi ng that the petition be denied wi thout an

! The SJCal so not ed t hat whi | e Cken had di savowed a pr ocedur al
due process claim such a claimwould fail. See id. at 1011 n. 10.
8 Oken al so sought post-convictionrelief inMryland, raising

sone of the sane i neffective assistance of counsel clains raisedinthe
Mai ne post -convi cti on proceedi ngs, nanely, the all eged prom ses nade to
Oken in connectionwith his MaineAl ford plea. The Maryl and courts
rejected those clains. See Oken v. State, 681 A. 2d 30, 49-51 (M.
1996), cert. denied, 519 U. S. 1079 (1997). Specifically, thejudgein
t he Maryl and post -convi cti on proceedi ng saw and heard t he wi t nesses
(i ncludi ng Cken) testify, assessedtheir credibility, and believed the
testinony of trial counsel (Lipsitz) over that of Okenwi th respect to
Oken's claimof prom ses made to hi mconcerning the effect of his
A ford pl ea on any Maryl and proceedings. Seeid. at 51. Okenfiled a
f ederal post-convictionpetitioninthe United States District Court
for the District of Maryland. That petition has been deni ed, see ken
V. Nuth, 64 F. Supp. 2d 488 (D. Md. 1999), and t hat deni al has been
affirmed on appeal by the Fourth Circuit, see Oken v. Corcoran, 220
F.3d 259, 270 (4th Cir. 2000) (finding noineffective assi stance of
counsel as to Oken's Alford plea).
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evidentiary hearing.® Oken filed objections to the
recommended deci si on.

On June 8, 1999, the district court issued an order
adopting the magi strate judge's reconmended deci si on and
denyi ng Cken's habeas petition. Cken filed a notice of
appeal . The district court issued a certificate of
appeal ability, which has been interpreted by this court to
enbrace a Confrontation C ause and Due Process d ause
chall enge to the Maine state court's decision to conduct an
evidentiary hearing in Cken's absence on en's post-
conviction petition. Counsel was appointed to represent Cken.

.

The question before us is a narrow one: is there
anything in the U S. Constitution which conpels a state inits
post-convi ction proceedings to require the presence of the
prisoner at hearings under these circunstances? The SJC
j udged the question largely in the terns described in Snyder

v. Massachusetts, 291 U S. 97 (1934), overruled on other

° The magi strate judge concl uded t hat t he deci si on of the SJIC
was neither contrary toclearly established federal |awnor invol ved an
unr easonabl e application of any such | aw, t hus precl udi ng f eder al
habeas relief under 28 U.S.C. § 2254(d)(1).
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grounds, Malloy v. Hogan, 378 U.S. 1 (1964).1° |n Snyder, which

was on appeal, the Court rejected the defendant's claimthat the Due

Process Cl ause prohibited his exclusion froma view of the crinme

scene by the jury. See id. at 116-18. The test was "whether in
the particular conditions exhibited by the record the enforced
absence of the defendant is so flagrantly unjust that the
Constitution of the United States steps in to forbid it." 1d.
at 115. W conclude here that nothing in the Constitution
requires a standard nore favorable than that of fundanental

fairness to Cken in the state post-conviction proceedi ng.

A. Confrontation d ause and Si xth Anendnent Ri ghts

Cken argues that the Confrontation O ause of the
Si xth Arendnent guaranteed his right to be present at the

Mai ne state post-conviction hearing.* W disagree. Oken did

10 In Malloy, the Court rejectedthe proposition, discussedin
dicta in Snyder, that the Fifth Amendnent privil ege agai nst sel f-
incrimnationdidnot applytothe States. See Mall oy, 378 U.S. at 2
n.1. InDuncan v. Loui siana, 391 U S. 145, 154-55 (1968), the Court
rejected other dictainSnyder assertingthat theright toajurytrial
in serious crimnal cases may be di spensed with by the States.

Hu Cken argues that his right to be present i s based on both the
Confront ati on and Due Process cl auses but does not engage i n a separate
anal ysi s under each of those cl auses. Because of di stinctions between
t he Confrontation and Due Process cl auses, we will discuss those
constitutional argunents separately.
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not have a constitutional right under these circunstances to testify
in person or to confront attorney Enmerson in person

1. Ri ght to Confront Enerson

The Sixth Amendnent provides that in all crimnal
prosecutions, the accused has the right "to be confronted with the
w tnesses against him" U S. Const. anend VI. A "primary interest
secured [by the Confrontation Clause] is the right of cross-
exam nation." Kentucky v. Stincer, 482 U. S. 730, 736 (1987) (quoting
Dougl as v. Al abama, 380 U. S. 415, 418 (1965)). A defendant's right
of confrontation, however, goes beyond the right to cross exam ne,
and al so includes the right to confront one's accusers face-to-face.

See Coy v. lowa, 487 U.S. 1012, 1019-20 (1988); Pennsylvania v.

Ritchie, 480 U S. 39, 51 (1987). A witness "'may feel quite
differently when he has to repeat his story | ooking at the man whom
he will harmgreatly by distorting or m staking the facts. He can

now under st and what sort of human being that man is.'" Coy, 487 U S.

at 1019 (quoting Z. Chafee, The Blessings of Liberty 35 (1956)).
Thus, the right to face-to-face confrontation, like the right of
cross-exam nation, is critical for ensuring "the integrity of the
fact-finding process.” 1d. at 1020 (quoting Stincer, 482 U.S. at
736) . Cken argues that his exclusion fromthe Maine post-
conviction proceeding inplicates his rights under the Confrontation

Cl ause. However, Oken points to no authority (and we |ikew se find
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none) that directly supports the extension to state (or federal)
post-conviction proceedings of a crimnal defendant's constitutional

right to personally confront one's accusers. Cf. United States v.

Hayman, 342 U.S. 205, 222-23 (1952) ("Unlike the crimnal trial where
the guilt of the defendant is in issue and his presence is required
by the Sixth Amendnent, a proceedi ng under Section 2255 is an

i ndependent and collateral inquiry into the validity of the
conviction. Whether the prisoner should be produced depends upon the
i ssues raised by the particular case."); Burgess v. King, 130 F.2d
761, 762 (8th Cir. 1942) ("The constitutional right of an accused to
be confronted with the witnesses against himis applicable only to
crim nal proceedings, and hence, it can not be clained that the
petitioner had the right of confrontation [in post-conviction

proceedi ngs]."); Larry W Yackle, Postconviction Renedies 8 136, at

514 (1981 and Supp. 2000) ("The persistent argunent that habeas
corpus petitioners have a constitutional right to be present at
proceedings in federal court has been roundly rejected."); cf. also

Price v. Johnson, 334 U.S. 266, 285-86 (1948) (no constitutional

ri ght of habeas petitioner to argue case before an appellate court or
be present in the courtroom contrasting this with the
"constitutional prerogative of being present in person at each

significant stage of a felony prosecution”), overruled on other

grounds by M(C eskey v. Zant, 499 U. S. 467 (1991). State courts have
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al so rejected the argunment that the Confrontation Clause applies to

state post-conviction proceedings. See Leisure v. State, 828 S.W2d

872, 878 (Mb. 1998); Little v. Rhay, 413 P.2d 15, 19-20 (Wash. 1966)

("use of affidavits in habeas corpus proceedings is not inproper").
Oken maintains that the Suprenme Court's decision in

Kentucky v. Stincer, 482 U. S. 730 (1987), conpels a different result

here. We disagree. 1In Stincer, the Court held that the
exclusion of a defendant in a sexual abuse prosecution froma
hearing to determ ne the conpetency of two child witnesses did
not violate his rights under the Confrontation or Due Process
clauses. The Court stated that the question under the
Confrontation C ause was "whet her excluding the defendant from
t he [conpetency] hearing interferes with his opportunity for
effective cross-examnation." [d. at 740. The Court

concl uded that because the defendant had the opportunity for
full and effective cross-examnation of the two w tnesses
during trial, and because the conpetency hearing was limted
to matters unrelated to the basic issues at trial, the
defendant's Confrontation O ause rights had not been viol at ed.
See id. at 740-44. Stincer, however, concerned a defendant's

Confrontation O ause rights at trial, and Oken offers no
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authority for extending those rights to state post-conviction
proceedi ngs. Such proceedi ngs have consi stently been deened

to be civil in nature. See, e.qg., Hlton v. Braunskill, 481

US 770, 775-76 (1987); Browder v. Director, Illinois Dept.

of Corrections, 434 U S. 257, 269 (1978); Fay v. Noia, 372

U S. 391, 423-24 (1963). |Indeed, the Court has referred to
the right of confrontation as basically a "trial right."

See Stincer, 482 U S. at 738 n.9 (quoting Barber v. Page, 390

U S 719, 725 (1968)).'2 Mreover, since Stincer, at |east one
court of appeals has held that the Confrontati on C ause does

not apply to hearings on newtrial notions. See United States

v. Boyd, 131 F.3d 951, 954 (11th CGr. 1997) ("Wile the
evidentiary hearing may have resulted in a newtrial for [the
defendant], nothing said or done at the evidentiary hearing

could have affected the reliability of [his] original trial,

12 Simlarly, other fundanental trial rights, such as a crim nal

def endant' s Si xth Arendnent ri ght to counsel, see G deon v. Wi nwi ght ,
372 U. S. 335 (1963), do not appear to be mandat ed by t he Constitution
incollateral habeas proceedi ngs, see Pennsyl vania v. Finley, 481 U S
551, 557 (1987) (no right to counsel in state post-conviction
proceedi ngs). But see Coleman v. Thonpson 501 U.S. 722, 755-56
(1991) (recognizing that there mght be a right to counsel on
state habeas where it is the first time a petitioner can raise
a particular claim such as a claimof ineffective assistance of
trial counsel).
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whi ch had been concl uded. "). We t hus conclude that the

Confrontation Clause does not apply to state post-conviction

pr oceedi ngs.

2. Right to Testify in Person at the Post-Conviction Hearing

As Oken's claimthat he was not present at the post-
conviction hearing also enconpasses the claimthat he was not
permtted to testify in person, we briefly address that aspect of his
claim The Sixth Amendnent al so provides that the accused in a
crimnal trial has the right to "conpul sory process for obtaining
witnesses in his favor." U.S. Const. anmend. VI. This includes not
only a defendant's right to call witnesses in his favor but also his
"right to testify himself, should he decide it is in his favor to do
so." Rock v. Arkansas, 483 U. S. 44, 52 (1987).% Indeed, in nmany
cases the defendant hinself my be the nost inportant witness for the

def ense. | d. However, for the sane reasons that the Confrontation

Cl ause does not apply to post-conviction proceedi ngs, we al so

13 A crimnal defendant's right to testify on his own
behalf is also based on the Fifth Anmendnent privil ege agai nst
self-incrimnation and on the Due Process O ause. See id. at
51.
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conclude that a defendant does not have a constitutional right

testify in person at post-conviction proceedings. 4

B. Due Process d ause

ken al so asserts that his absence fromthe state
post-convi ction hearing violated his rights under the Due
Process d ause.

Mai ne, as respondent, takes the position that there
I's sonme constitutional protection for inmates required in
state post-conviction proceedings. W thus need not address
the conplicated series of questions that would arise if Mine
had taken a different position here.?®

Cken argues that the SIC erred in not applying the

14 Had Cken been prohi bited frombei ng present at an i nport ant
stage of his crimnal proceedi ng, we do not doubt that this woul d have
viol ated his constitutional rights. See, e.qg., Rock, supra. |ndeed,
we have hel d that evenin certain non-crimnal but non-coll ateral
proceedi ngs where anindividual's liberty is at stake, such as t he
i nvoluntary comm tnment of an inmate, the right to be present is
grounded i n constitutional concerns. See United States v. Frierson
208 F. 3d 282, 288 (1st Cir. 2000) (inmate's statutory right to be
present at conm t ment hearing grounded i n constitutional due process).

15 Although it has not been decided conclusively,
existing authority suggests that state post-conviction
proceedi ngs nust conport with the fundanental fairness nandated
by the Due Process O ause. See Finley, 481 U S. at 557.
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Stincer due process standard to his exclusion fromthe post-
conviction hearing on his ineffective assistance claim Under
Stincer, a defendant "is guaranteed the right to be present at
any stage of the crimnal proceeding that is critical to its
outcone if his presence would contribute to the fairness of
the procedure.” Stincer, 482 U S. at 745.'® The short answer
is that post-conviction collateral attack proceedi ngs are not
“crimnal proceedings" at all. So, by its own ternms, Stincer

is not applicable to the M ne proceeding at issue here.

Deci si ons under the federal statutes providing for review
of both state and federal convictions also undercut Oken's assertion
of a constitutional right to be physically present during the Mine
post-conviction hearing. To be sure, the wit of habeas corpus
traditionally directed the person with custody over the petitioner to

produce him before the court so that it could inquire into the

16 Wil e the Confrontation C ause of the Sixth Arendnent
enconpasses testinonial aspects of a crimnal proceeding, see
supra, the Due Process Cause applies nore broadly to
testinonial as well as non-testinonial aspects of such
proceeding. See Stincer, 482 U S. at 745 ("[E]ven in situations
where the defendant is not actually confronting w tnesses or
evi dence against him he has a due process right 'to be present
in his own person whenever his presence has a relation,
reasonably substantial, to the fulness of his opportunity to
defend agai nst the charge.'") (quoting Snyder, 291 U. S. at 105-
06) .

-23-



legality of the detention. See Developnents in the Law -- Federa

Habeas Corpus, 83 Harv. L. Rev. 1038, 1189 (1970); see 28 U.S.C. §

2243; Wal ker v. Johnson, 312 U. S. 275, 285-86 (1941). But courts
have upheld the validity of "paper hearings" even under § 2254.

Li vingston v. Johnson, 107 F.3d 297, 303 (5th Cir. 1997) (although

sone of petitioner's wi tnesses "appeared" only on paper, state court
afforded himfull and fair hearing within the neaning of pre-AEDPA §

2254(d)); Sawyers v. Collins, 986 F.2d 1493, 1504-05 (5th Cir. 1993)

(assessnent of credibility of witnesses based on affidavits afforded
petitioner a full and fair hearing).

Cases deci ded under the post-conviction statute for
federal prisoners denonstrate even nore clearly the absence of an

absolute constitutional right of the prisoner to be physically
present at post-conviction proceedings. Section 2255 provides
that "[u]lnless the notion and the files and records of the
case conclusively show that the prisoner is entitled to no
relief, the court shall cause notice thereof to be served upon
the United States attorney, grant a pronpt hearing thereon,
determ ne the issues and nmake findings of fact and concl usi ons
of law with respect thereto.” 1d. However, the statute also
states that "[a] court may entertain and determ ne such notion

wi thout requiring the production of the prisoner at the
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hearing." 1d. The Suprene Court has repeatedly held that
noti ce and the opportunity to present evidence in a § 2255
proceedi ng does not al ways require the physical presence of

the petitioner. |n Machibroda v. United States, 368 U S. 487

(1962), the Court reversed the district court's denial wthout
a hearing of a petitioner's § 2255 clai mwhere there were
controverted facts as to the voluntariness of the petitioner's
guilty plea. [1d. at 494. The Court, however, instructed that
on remand the district court could determ ne whether the
petition could be appropriately disposed of without the
presence of the petitioner at the hearing. [d. at 495-96; see

al so Sanders v. United States, 373 U S. 1, 20-21 ("Not every

colorable allegation entitles a federal prisoner to a trip to
the sentencing court"; it is wthin district court's

di scretion on remand to determ ne whether petitioner's failure
to claimnental inconpetency in his first 8§ 2255 notion was an
abuse of the notion renmedy disentitling himto a hearing on
the nerits).

Petitioner's reliance on Hayman, supra, is

m spl aced. |In Hayman, a 8 2255 case alleging ineffective
assi stance of counsel, the Court held that the district court
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erred in making findings on controverted facts relating to the
prisoner's own know edge wi thout notice to the prisoner and

wi t hout himbeing present. See 342 U.S. at 220. The Court,
however, based its holding on the federal habeas statute, and
not on any constitutional requirenment. 1d. at 220-21.

Mor eover, as di scussed above, the Court rejected any notion of
a per se right to be present under 8§ 2255 in subsequent

deci si ons such as Machi broda and Sanders.

Nevert hel ess, we do assunme that due process requirenents

of fundanental fairness apply to state post-conviction proceedings,

and to that issue we now turn. Cf. Ake v. lahoma, 470 U. S. 68,
76-77 (1985) ("the Fourteenth Amendnent's due process

guar ant ee of fundanental fairness" requires the state to take
steps to assure that crimnal defendants have a fair

opportunity to present their defense); Ford v. Wainw.ight 477

US 399, 424 (1986) (Powell, J., concurring in part and
concurring in the judgnent) (conpetency determ nations prior
to execution nust conport with fundanental fairness required
by the Due Process C ause); Snyder, 291 U S. at 116 ("Due
Process of |law requires that the proceedings shall be fair,

but fairness is a relative, not absolute concept.").
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There was not hing fundanental |y unfair about the
procedures used here by the Mine post-conviction court.
First, the procedures enabled Cken to assist his post-
convi ction counsel in examning the two attorneys (Lipsitz and
Emer son) who had represented himin the M ne nmurder case.
| ndeed, as to Lipsitz, Cken was present for the exam nation by
deposition in Maryland. Second, nothing about the procedures
significantly undercut Cken's ability to assist his counsel.
Cken had the benefit of reading the transcript of the first
heari ng before Emerson was recalled for further cross-
exam nation. As the SJC pointed out, this was nore tine to
prepare cross-exani nation than woul d have ot herw se been
avail able to Cken at a live hearing. Al so, Cken had avail abl e
transcripts of Enerson's testinony on each day of the hearing
in making his final submssions to the court. Third, Cken was
able to testify hinself by deposition in response to the
transcript of Enmerson's testinony. Fourth, nothing about the
procedures invol ved was one-sided or biased so as to raise
questions about the integrity or truth-finding function of the
process foll owed. Indeed, Cken was represented by counsel at
every stage of the proceeding. Fifth, the detrinment to Cken
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fromthese procedures was not so nonentous as to be
fundanental ly unfair. en says he was denied the ability to
| ook attorney Enerson in the eye, that he |l ost the spontaneity
and thus the inpact of imedi ate cross-exam nation, and that
he | ost the ability to have the state court determne his
credibility by viewing himin person. 1In the trial setting,
when wit nesses are bei ng exam ned on factual matters, these
detrinents to a defendant are weighed differently under the
Confrontation O ause, see Coy, 487 U S. at 1019-20
(Confrontation C ause protects defendant's right to physically
face those who testify against himand the right to conduct

cross-exam nation), the Conpul sory Process C ause, see Rock,

483 U. S. at 52 (right to call witnesses to testify, including
t he defendant hinself), the Fifth Anmendnent privil ege agai nst
self-incrimnation, see id. ("opportunity to testify is .

a necessary corollary to the Fifth Arendnent's guarantee

agai nst conpel l ed testinony"), and the Due Process C ause, see
Stincer, 482 U S. at 745 (defendant "is guaranteed the right
to be present at any stage of the crimnal proceeding that is
critical toits outcone if his presence would contribute to
the fairness of the procedure”). These detrinents deserve
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| ess wei ght in the post-conviction context, not because they
are uni nportant, but because there the proceeding is

coll ateral and a defendant does not stand accused and presuned
i nnocent. Here, Cken has been found guilty, and the questions
on the Mai ne post-conviction challenge do not go to guilt or

i nnocence. | ndeed, Oken nakes no clai mof actual innocence

here. C. Schlup v. Delo, 513 U S. 298, 324-25 (1995) ("[T]he

i ndividual interest in avoiding injustice is nost conpelling in the
context of actual innocence. The quintessential m scarriage of

justice is the execution of a person who is entirely innocent.").?

In sum the procedures used were not fundanmentally
unfair and, therefore, did not violate Cken's constitutiona
rights in the Maine post-conviction proceeding. There may be

situations, on other facts, where fundanental fairness

g To the extent relevant, we also note the interests of

t he governnent on the other side. C. Ake, 470 U S at 77
(bal ancing factors in determ ning whether to require a state to
provide an indigent defendant wth access to conpetent
psychi atric assistance in preparing the defense). Transporting
Cken to Mai ne woul d involve delay. It would pose sone security
ri sk of escape of a three-tine nmurderer. It would also involve
added expense. Moreover, the potential for false clains and
deliberate delay in this context is obviously enornous. Cf.
Ford, 477 U S. at 429 (O Connor, J., concurring in part and
di ssenting in part) (discussing why the Constitution does not
mandate "the full panoply of trial-type procedures” to determ ne
whet her prisoners facing execution are sane).
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requires a prisoner's physical presence at state post-
convi ction proceedi ngs on an i ssue which could not have been
raised a trial, but this is not one of them
[,
The decision of the district court denying Cken's

habeas corpus petition is affirmed.
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